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A GUIDE FOR CORPORATIONS ON THE

CAMPAIGN FINANCE LAW

by Charles F. Marshall

On December 10, 2003, the United States Supreme Court
upheld the constitutionality of the Bipartisan Campaign Reform
Act (“BCRA” or “McCain-Feingold”). The new law imposes
two significant restrictions on corporate political activities: (1)
it prevents federal and state political parties from spending
corporate money on federal election activities, and (2) it
prevents corporations from funding certain political
advertisements— known as* el ectioneering communications”
— that refer to candidates for federal office.

The Federal Election Campaign Act (“FECA™) has long
prohibited national banks, corporationsand labor organizations
from making contributions or expendituresin connection with
afederal election. Prior to BCRA, these prohibitions extended
only to funds used to “expressly advocate” for the election or
defeat of afederal candidate. Corporate funds that were used
for activitiesthat did not constitute express advocacy generally
fell outsidethe scope of FECA and therefore became known as
“soft money.”

In recent election cycles, corporations contributed
increasing amounts of soft money to political partiesto help
fund “issue advertisements’ on television and radio and so-
called “party-building” activities (i.e., get-out-the-vote and
voter registration drives). The rise of these soft-money
activities— particularly issue advertisements that referred to
federal candidates but fell short of express advocacy —
motivated the reform effort in Congress that eventually led to
the passage of BCRA.

BCRA's prohibition on soft money and electioneering
communicationswill not prevent corporations from engaging
in political activities. Instead, BCRA will cause corporations
to refocus their political strategy on at least three distinct,
permissibleactivities:

* Internal political advocacy to shareholders and
management.

e Establishing or strengthening corporate political
action committees (PACs).

e  Supporting political organizations other than political
parties.

Before developing any new corporate political strategy,
however, it isimportant that corporations understand therules
governing the types of corporate political activities that are
permissible after BCRA. The penalties for violating FECA's
contribution and expenditure limits can be severe: up to five
yearsimprisonment for viol ations exceeding $25,000 and up to
ayear imprisonment for viol ations exceeding $2,000.

This Guide is intended to provide corporations with a
topical overview of the rules governing corporate political
activities. Itisintended only asaguide, and you should consult
with your FEC counsel if you have any specific questions
regarding the application of theserules. The applicablefederal
electionlawsarefoundin2U.S.C. § 431 et seq. and theapplicable
FEC regulationsarefound at 11 C.F.R § 100 et seq.

Before developing any new corporate
political strategy, it is important that
corporations understand the rules
governing the types of corporate
political activities that are permissible
after BCRA.




| EGAL ToPICS

I.  CorporatePadlitical ActivitiesProhibited by BCRA

A. Corporationsmay not contributeany fundstofederal
political parties.

BCRA bans federal political parties from receiving or
spending any money from corporations (so-called “soft
money”). Note that this prohibition extends to the major
national party committees (the RNC and the DNC) aswell as
the Republican and Democratic Senatorial Committees (NRSC
and DSCC) and the Republican and Democratic Congressional
Committees(NRCC and DCCC).

B. Satepolitical partiesmay not spend soft money on
federal election activitiesexcept in narrowly defined
circumstances.

BCRA also severely restricts state political parties from
spending soft money on any “federal election activity” — a
new term that includes voter registration activity within 120
days of a federal election, get-out-the vote drives where a
federal candidate appears on the ballot, and any public
communication that refersto afederal candidate. Therestriction
on soft money spending by state partiesisintended to prevent
federal parties from channeling prohibited soft money
contributions to state parties for use in influencing federal
elections.

In the 28 states where corporate contributions are
permitted under state law in connection with a state or local
election, state parties may continue to spend soft money on
activitiesthat refer solely to candidatesfor state or local office.
(State parties also may spend a limited amount of corporate
contributions on get-out-the-vote and voter registration
activities that involve a federal candidate. These funds are
known as “Levin funds’ and are subject to highly technical
and complex accounting rules).

On its face -- and certainly in the press
reports -- BCRA appears to restrict the
influence of corporations on federal
elections.
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C. Corporations may not fund any electioneering
communications.

A principal purpose of BCRA was to decrease the flow
and influence of issue advertisementsfunded by political parties
using corporate funds. Proponents of BCRA were particularly
concerned with issue ads that referred to federal candidates
but escaped federal regulation because the ads did not meet
the definition of express advocacy.

To remedy this concern, BCRA forbids corporationsfrom
contributing or spending any funds to purchase issue ads that
are considered to be“ electioneering communications.” BCRA
defines an electioneering communication as any broadcast,
cable, or satellite communication that (1) refers to a clearly
defined federal candidate, (2) ismadewithin 30 daysof aprimary
election or 60 days of ageneral election, and (3) istargeted to
50,000 or more peoplewithin an electoral area.

II.  PermissibleCorporatePolitical ActivitiesAfter BCRA

Onitsface—and certainly in the pressreports— BCRA
appears to restrict the influence of corporations on federa
elections. But BCRA did not disturb any of thefederal election
laws or regulations that permit corporations to (1) engage in
internal political advocacy among shareholders and
management, (2) establish or strengthen their PACs, or (3)
contribute money to political organizations (other than political
parties) for issue advocacy and other soft-money activities.
Therulesgoverning internal political advocacy, PACsand soft-
money contributions can be extremely complex, but
understanding these ruleswill become increasingly important
as corporations allocate their resources internally to achieve
specific political and public policy goals.

A. Internal palitical advocacy

1. Partisan communicationsto shareholdersand
management

Corporations may engage in a variety of internal
political activities directed to a Corporation’s “restricted
class” — that is, its shareholders, executive and
administrative personnel and their families. Indeed, a
corporation may use its corporate treasury funds to
“expressly advocate” to members of the restricted class
for the election or defeat of afederal candidate by:

www.brookspierce.com

BROOKS PIERCE
Brooks, PIERCE, MCLENDON, HUMPHREY & LEONARD, LLP

.'|..'|:=.'|'Ir'_l,|-\- al Laty




| EGAL ToPICS

* Producing and distributing partisan
communications to its restricted class that
expressly advocates for the election or defeat of
afederal candidate. The partisan communications
may comein any form—including | etters, other
printed material, or a website, so long as the
communication reachesonly therestricted class.
If a corporation spends more than $2,000 per
election on express advocacy communications,
it must fileareport of these expenditureswith the
Federal Election Commission (FEC).

¢ Inviting a candidate to address — and seek
contributions from — the restricted class at a
meeting, convention, or any other corporate
function. A corporation also “may bar” other
candidates for the same office from addressing
the restricted class.

¢ Encouraging members of the restricted class to
make contributionsto acandidate. Corporations
may not, however, collect or bundle contributions
and may not provide materia (e.g., Stampsor pre-
addressed envel opes) “to facilitatein the making
of contributions.”

e  Establishing or operating phone banks to urge
its restricted class to vote for a particular
candidate or aparticular political party.

e Conducting registration or get-out-the-vote
drives that urge members of the restricted class
to register with a particular party or vote for a
particular candidate. Such “drives’ may include
providing transportation to and from the pollsor
place of registration.

2. Communicationswith employeesand thegeneral
public

Other than to its restricted class (i.e., shareholders,
executive and administrative personnel andtheir families),
acorporation may not engagein any political activity with
its employees or the general public that expressly
advocates for the election or defeat of a candidate.
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Corporations, however, are permitted to engage in
important non-partisan activities or issue advocacy with
their employees by:

* |nviting candidates to speak at corporate
functionsinvolving employeesand their families
solong asall other candidatesfor the same office
are afforded the same opportunity.

¢ Conducting registration and get-out-the-vote
drives to employees and the general public,
provided that the drive does not expressly
advocate for the election or defeat of a clearly
identified candidate, is not coordinated with a
campaign, and is not targeted toward political
voters.

*  Preparing and distributing voting records and
voting guides that do not expressly advocate for
the election or defeat of a clearly identified
candidate.

3. Useof corporateresourcesfor palitical pur poses

FEC regulations permit an employee or stockholder
of a corporation to use a corporation’s resources and/or
facilities for any volunteer political activity that is
“occasional, isolated, or incidental.” Whether an activity
is“occasional, isolated or incidental” dependson thefacts
and circumstances of each case. Thetest is automatically
met, however, if the activity does not exceed one hour per
week or four hours per month for each employee or
stockhol der.

Employees or stockholders can, of course, engagein
more than “occasional, isolated, or incidental” use of
corporate resources for volunteer political activity. They
simply must reimburse the corporation for such use on a
commercially reasonable basis — i.e., pay the “normal
and i.e., pay the “normal and usua” rental charge for
goods or serviceswithin acommercially reasonabletime.
If someone other than an employee or stockholder uses
corporate resources for political purposes (such as a
candidate’s staff), they must reimburse the corporation
for the normal and usua rental charge for goods and
servicesregardlesswhether the useisoccasional, isolated,
or incidental.

BROOKS PIERCE
BroOks, PIERCE, MCLENDON, HIUMPHREY & LEONARD, LLP 3

.'|..'|:=.'|'Ir'_l,|-\- al Laty

www.brookspierce.com



| EGAL ToPICS

B. Establishing or strengthening corporateor trade
association PACs

BCRA does not impose any new restrictions on the ability
of corporations to establish and administer federal PACs.
Because PACs remain free to contribute money to political
parties and engage in electioneering communications, it
appears likely that PACs will play an increasingly important
roleinthe post-BCRA political landscape.

Because federal PACs may engage in express advocacy,
federal law limits the amount of money any individual may
contributeto aPAC aswell asthe amount of money aPAC may
contributeto acandidate or apolitical party. Anindividual may
contribute up to $5,000 to aPAC each year. A “ multicandidate”
federal PAC (i.e., a federal PAC that has more than 50
contributors, has been registered for more than 6 months and
has made contributions to five or more federal candidates)
may contribute up to $5,000 to afederal candidate per election,
up to $5,000 to any other PAC per year, and up to $15,000to a
national political party committee per year. Any other federal
PAC may contribute up to $2,000 per candidate per election, up
to $5,000 to any other PAC per year, and up to $25,000 to any
national political party committee per year. Federal PACsalso
must register and file periodic reportswith the FEC.

1. CorporatePACs

A corporation may pay for the costs of establishing,
administering, and soliciting contributionstoits PAC. The
corporation may solicit contributions from its restricted
class members at any time and may solicit its employees
no more than twice ayear and the solicitation must bein
writing. Members of a corporation’srestricted class (i.e.,
its sharehol ders, executive and administrative personnel,
and their families) — but not its employees— may make
contributions to the corporate PAC through payroll
deductions.

When a corporation solicits PAC contributions from
its employees or makes any written solicitation for PAC
contributions, the corporation must disclose:

(D thepolitical purposes of the PAC,
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(@ that the individual may refuse to contribute
without fear of reprisal, and

(3 that any suggested guidelines for contributions
are voluntary and unenforceable and the
employee may give any other permissibleamount
(or refuseto contribute at all) without falling out
of favor with the corporation.

A corporation also must notify employees that the
corporation has a custodial arrangement for collecting
employee PAC contributions that prevents the custodian
from disclosing to the corporation the names of employees
who do not make contributions and protects the
anonymity of personswho contribute $50 or less or persons
who make several contributions that total $200 or less.

It is important to remember that a corporation may not
encourage PAC contributions throughthe use of bonuses,
expense accounts or other direct or indirect forms of
compensation.

2. TradeAssociation PACs

A corporation may have its own PAC and also be a
member of atrade association that hasa PAC. Although a
trade association may solicit PAC contributions from any
of itsmembers, acorporate member of atrade association
cannot contribute to the trade association PAC because
such a contribution would violate the ban on corporate
contributions in connection with a federal election.
Instead, a corporate member of a trade association may
authorize thetrade association to solicit PAC contributions
from the corporation’s executive or administrative
personnel. The corporation may give thisauthorization to
only one trade association each year and the authorization
must beinwriting.

A corporation’sexecutive or administrative personnel
may hot use apayroll deduction or a*“checkoff” program
to make contributions to a trade association PAC. A
corporation also may not use corporate funds to solicit
contributions for its trade association PAC and may not
collect, forward, or otherwise facilitate contributions to
the trade association PAC.
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C. Corporatecontributionsto palitical organizations
other than political parties

While BCRA bansfederal political parties (and most state
political parties) from receiving or spending soft money in
connection with afederal election, BCRA imposes no similar
restrictions on special interest organizations.

The rising influence of special interest organizations
presents both an opportunity and a challenge for corporations
seeking to influence public policy. Certain special interest
organizationsmay proveto beexcellent vehiclesfor promoting
aparticular public policy issue during an election season. By
definition, special interest organizationsfocus on specific and
targeted political issues — often a single issue such as tort
reform, capital gainstax cuts, or environmental reform. When
that issue is in harmony with a corporation’s own specific
public policy interests, the corporation may be able to use its
resources in a more targeted and directed fashion by
contributing to the organization.

The challenge, however, is to identify the most credible
and competent special interest organi zations among those that
shareacorporation’spublic policy goals. The number of special
interest organi zations promoting and criticizing certain issues
issuretoincreaseinlight of BCRA, and it will be essential for
companies wishing to contribute money to special interest
organizations to receive accurate legal and political advice
regarding competing organizations. Many special interest
groups are tax-exempt entities organized under either Section
501(c)(4) or Section 527 of the Internal Revenue Code, anditis
expected that these organizations will play a central role in
conducting a variety of issue advocacy campaigns using soft
money.

Notee BCRA prohibits political parties and restricts
federal candidatesfrom soliciting corporatefunds
to tax-exempt organizations that engage in any
federal election activities.

1. Section 501(c)(4) social welfareorganizations

Section 501(c)(4) organizations must be operated
“exclusively for the promotion of social welfare” to secure
and maintain their tax-exempt status. Federal tax laws
permit 501(c)(4) organizations to engage in political
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BCRA prohibits political parties and
restricts federal candidates from
soliciting corporate funds to tax-
exempt organizations that engage in
any federal election activities.

activitiesif that activity is not the organization’s primary
activity and does not violate federal el ection laws. Because
most 501(c)(4) organizationsare, infact, corporations, they
generally are subject to FECA's prohibition on corporate
funds used for express advocacy or electioneering
communications.

Section 501(c)(4) organizations, however, may receive
contributions from corporations and may engage in
traditional unregulated activities—i.e., issue adsthat are
not “ electioneering communications’ and other generic,
issue-oriented election activities that were conducted by
political partiesbefore BCRA.

2. Section 527 political or ganizations

Section 527 organizationsare* political organizations’
that are organized and operated primarily for the purpose
of accepting contributions or making expenditures to
influence afederal, state, or local election. All Section 527
organizations must register and file periodic disclosure
reportswiththe Internal Revenue Service (IRS) or the FEC,
and fileannual reportswith the IRS.

Corporations may contribute money to a Section 527
organization but the organization may not use corporate
funds for express advocacy or for electioneering
communications. Instead, such entities must spend
corporate money on traditional unregulated soft-money
activities. Section 527 organizations that are not
incorporated (but are loose associations that qualify for
tax-exempt status) are not subject to the ban on
€l ectioneering communications.

Many observers have projected that Section 527
organizations — such as Moveon.org, Club for Growth
and Americans Coming Together —will fill thevoid created
by BCRA's ban on soft-money spending by political
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parties because Section 527 organizations are permitted
to engage exclusively in political activities (without the
“social welfare” restriction of a Section 501(c)(4)
organization).

**New rules proposed to limit influence of Section 527
organizations. The FEC has proposed new rules that, if
adopted, could classify many Section 527 organizations
as“ political committees’ subject to regulation by the FEC.
If Section 527 organizations are classified as political
committees, they will be subject to FEC limitations on
contributions and expenditures — including a $5,000
maximum contribution from individual sand specific rules
restricting the use of soft-money contributions from
corporations and labor unions. The FEC also recently
issued an advisory opinion stating that BCRA's
prohibition on the use of soft money by political partiesto
fund communications that “promote, support, attack, or
oppose” aclearly identified Federal candidate extendsto
all political committees — not just political parties. The
FEC is scheduled to vote on these proposed new rulesin

August.
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Despite BCRA’s new restrictions on soft money,
corporations have anumber of different outletsthrough which
they can continueto engagein political activities. If you have
any questions regarding this memorandum or would like any
additional information, please do not hesitate to contact us.

CoNTACT INFORMATION

Charles F. Marshall
Brooks, Pierce, McLendon, Humphrey & Leonard, LLP
1600 Wachovia Capitol Center
150 Fayetteville Street Mall (27601)
Post Office Box 1800
Raleigh, North Carolina 27602
919.839.0300
919.839.0304 FAX
cmar shall @brookspierce.com
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