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DIRECTOR
CHARACTERISTICS

by Robert A. Singer

Much has been made of theimpact of the Sarbanes-
Oxley Act, related SEC regul ationsand preceding market
rules applicable to boards of directors and board
committees of public companies. Directors of many
privatecompanieswithrdaively largenumbersor multiple
groupsof shareholdersare also worried that these new
lawsestablish best corporate practice standardsthat could
begppliedtothemindamsby disstisfied minority owners.
Isall this concern warranted? No. In many wayswe
have entered anew eraof corporate governance. But, it
isimperativethat boards not be so focused on rulesthat
the primacy of thesubstanceof directors quaificationsis
diminished.

Honorable and effective corporate governance
cannot belegidated. Although politiciansand punditsoften
clamthat the new statutesand ruleswill prevent excess
andfraud, thetruthisthat admost dl of theseinitiativesare
primarily structural and/or procedural. Financial
information and systemswill betested and reported upon
internaly and externaly through certain new mechanisms.
Theindependence of directorswill be analyzed under
revised standards. Variousboard committeeswill have
specified compositionsand deal with issues, complaints
and other matters according to certain acceptable
methodologies. These procedures and structures are
va uableand will makethe harmthat inattentive, negligent
or even corrupt management (executive officers and
directors) can cause moredifficult to achieve. They do
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not, however, touch upon the core componentsof quaity
corporate governance: good and competent people.

Corporatelaw requires capable and honest leaders.
At thesametimeit recognizesimperfect human nature.
Thelaw requiresthat good (honest and ethical, but not
perfect) directorsmakegood (well-informed and carefully
considered, but not perfect) decisions for good
(reasonable and loyal, not personally advantageous)

reasons, whichthey believe (reasonably, not with pristine
accuracy) arein the best interestsof their company and
itsshareholders. Procedurescan help direct thedecision-
making processand rulescan prohibit certain actions, but
the character and ability of those making the decisions
will always be the ultimate determinates of quality
corporate governance.

Inworking with scoresof public and private company
boardsover thelast 25 yearsand serving on ahalf dozen
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boards, | havelistened to numerousnominating committees,
board chairsand chief executive officersdiscuss potential
new board nominees and whether to re-nominatedirectors
withexpiringterms. Thetraditiona nomineecharacteristics
often cited inthese discussionsremain relevant and useful,
but the new eraof board scrutiny arising from the excesses
andoutright fraud of recent timesof recent timeshasbrought
into sharper focus those factors which are primary and

necessary.

Traditional And Useful Characteristics

Thereareanumber of factorsthat traditionally have
been considered askeysto board membership. Theseare
not unimportant and indeed are often useful criteria, but they
should not be viewed as sufficient standing alone.

» Business Generation. Many companies seek
directors who can bring in business. A director with
relationships that will yield loan business, create sales
opportunities, or enhancededingswithvendorsisavauable
commodity. A director with these ties does support the
company’ssuccess. Thisisapragmaticredlity. But, without
more, how doesthischaracteristic contributeto theboard's
primary responsg bility of making good decisons?

» Predtige. Someboardsare punctuated with oneor
more“names.” Itisbelieved that affiliation with onewho
has achieved recognition in aparticular field or endeavor
enhances board credibility. Thisis often true. A name
director who possesses the necessary characteristics
discussed below isindeed an asset. Onthe other hand, a
director that bringsonly recognitionisanempty suit or dress.

» Affability/Callegiality. A highvaueissometimes
placed on anominee'sability towork (or even play) well
with others. Obvioudly, directorsthat areableto function
as colleagueswithout tension are morelikely to manage
moreefficiently, if not necessarily moreeffectively. Affability
is, however, not an adequate substitutefor capability.

e Longevity. Lengthof servicetoacompany ismany
timesan unspoken motivator of re-nomination. Thereare
validreasons. A director of long-standing may well have
much knowledge about the company and itsindustry and
be experienced in analyzing trends less obvious to a
newcomer. Ontheother hand, itisnot unusua for thetank
to run dry. Board participation may become more of a
habit than acommitment, but the prestige and compensation
resulting from servicemay bedifficult togiveup.

» Significant Stock Ownership. Significant
shareholdersareoftendirectors. Thismakessensefor them,
and can make sensefor the company. Such adirector’s
interestsaremore closely aligned with other stakeholders.
Alignment of interests, however, does not necessarily
trandateinto board competency.

Necessary Characteristics

Intoday’ sworld of increased scrutiny and eva uation
through hindsight, the substance of a board’s decision-
makingiscritical. Although perfect decisionsarenot the
required result, boardswherethose characteristicscritical
to making good decisions do not predominant will find
defending their decisonsto bedifficult. Thus, selection of
directorswiththesecharacteridicsis, quitesmply, necessary.

» Knowledge. Thereisnosubstitutefor knowledge.
Knowledge about the applicable industry is good, and
knowledge about the company iseven better. Knowledge,
however, means something more. Directorswho havean
awarenessof complex bus nessissues, an understanding of
amultitude of relevant factors, and the ability to assmilate
and weigh optionsand dternativesarecritical toaboard's
cons derationsof important mattersand the evol ution of its
resulting decisons.

» Experience. Thereisno substitutefor experience
inmaking important decisonsof thetypethat areaboard’'s
responsibility. Many peoplewho are quite successful in
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various endeavors are not necessarily prepared to be
effectivedirectors. For example, an entrepreneur who has
successfully built her own businessthrough risk-taking and
sheer effort may well lack experiencein making decisonsin
the more structured, careful and even conservative
environment of acorporate board. Experiencein making
quick decisonswhen only one'sowninvestment isat risk
often doesnot trand ate to considerations affecting abody
of shareholderswith differing appetitesfor risk.

o Commitment/Time. Serving onacorporate board
isnot ahobby or areward. It hasbecome adifficult job
requiring commitmentsof significant time, study and effort.
For twenty yearsthe courts haveincreasingly focused on
whether board decisionswere made by directorswho have
educated themsel ves about therelevant issues, considered
information and opinions provided by board advisors, and
carefully evaluated the potential impact of their actionson
the company and itsshareholders. Simply put, following
thelead of an executiveofficer or adominant director without
taking the timeto study and understand theissuesis not
competent decision-making. A potential nominee who
cannot or will not provideasignificant level of commitment
should not be selected.

» Independence and Perspective. Under the new
lawsand market rules, “independent” directorsarerequired
to undertake anumber of board duties. Thisconcept means
independence from executive management by reason of an
absence of persond businessdealingswith the company or
other rel ationships deemed to cause conflicting interests.
Insofar as these rules go, they are indeed valuable.
Independence as a board selection factor is a broader
concept. The contributions of adirector who will test the
continuing validity of company “truisms,” promote
evaluationsof new initiatives, and bring new perspectives
cannot beoverdated. All organizationsover timearedrawn
to habit. Boards, executive officers and employees are

human, and we humanstend to seek comfort and asense of
control over our activitiesthrough patternsthat become
accepted and familiar. Change may not be necessary, but
independent leaderswilling to chalengetradition are.

No director possessesall characteristicsthat areuseful
or necessary for good corporate governance. Boardsare,
however, designed as collective mechanismsfor reaching
decisonswherethestrengthsof thedirectorsareaggregated
to make the actions produced superior to those any
individual can offer. Good companies have good boards,
and good boardsaretheresult of athoughtful and continuing
commitment to attracting directorswith the characteristics
critical togood decision-making.
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If you have any questions concerning theserequirements, or if you would like more detailed information, pleasedo not
hesitateto contact us.

CONTACT INFORMATION

Robert A. Singer
Brooks, Pierce, McLendon, Humphrey & Leonard, LLP
2000 Renaissance Plaza

230 North EIm Street

Greensboro, NC 27401
336.271.3123 (Direct Dial)
336.232.9123 (Direct Fax)
rsinger@brookspierce.com

Greensboro, NC ° Raleigh, NC ° Washington, DC

Brooks, Pierce, McLendon, Humphrey & Leonard, LLP is a business law firm providing comprehensive strategic counsel and innovative
solutions to its clients. The information contained in this bulletin is not legal advice and does not create an attorney-client relationship between the
reader and Brooks, Pierce, McLendon, Humphrey & Leonard, LLP.
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