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RULE 1: PURPOSE AND SCOPE

1.1 Purpose.

These Business Court Rules should be construedrdndced to foster professionalism
and civility; to permit the orderly, just, and prpttonsideration and determination of all

matters; and to promote the efficient administrabd justice.

1.2 Scope.

These rules govern every civil action that is degigd as a mandatory complex business
case or assigned to a Business Court judge under2Ruof the General Rules of Practice for

the Superior and District Courts Supplemental ®©Rlules of Civil Procedure.

1.3 Integration.

These rules are intended to supplement, not supptenRules of Civil Procedure and

the General Rules of Practice.

1.4 Effective date.
These rules take effect upon an order by the Séhisiness Court Judge as described in

N.C. Gen. Stat. 8 7A-45.3 and apply to all pendingjons.

1.5 Definitions.
(a) “The Rules” refers to the Business Court Rules.
(b) “The Chief Business Court Judge” refers to$leaior Business Court Judge.

(©) “The Court” refers to the North Carolina BusseCourt.
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RULE 2: MANDATORY BUSINESS COURT DESIGNATION

2.1 Designation.

(a) Form of notice.

The party seeking to designate an action as a namnydaomplex business case must file
a Notice of Designation as provided in N.C. Geat.$8 7A-45.4. Appendix 1 to the Rules
contains a Notice of Designation template.

(b) Method of service.

In addition to serving the Notice of Designatiorreguired by section 7A-45.4(c), the
designating party should e-mail the notice to aftes as practicable, the Chief Business Court
Judge, and the Chief Justice of the Supreme Court.

(©) Civil action number.

Before a party files a Notice of Designation ineaion, the Clerk of Superior Court in
the county of venue will assign a civil action nuanko the action. When an action is designated
or assigned to the Court, the action retains tivdtaction number.

(d)  Cost

Within ten days of the assignment of an action Buainess Court judge, the party
responsible for paying the cost described in N.€n.Gstat. 8§ 7A-305(a)(2) must file a
certification in the Court that the cost has beai po the Clerk of the Superior Court in the

county of venue.
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2.2 Opposing a Notice of Designation.

If a party files an opposition to a Notice of Dasagjon pursuant to N.C. Gen. Stat. § 7A-
45.4(3), then any other party may file a respongéé opposition. The response must be filed
within fifteen days of service of the oppositionas otherwise ordered by the Court. Unless the
Court orders otherwise, the party that filed thpagtion may not file a reply.

If the Court upholds an opposition, the action wibceed on the regular civil docket in
the county of venue, although any party may sediat@ the action designated as exceptional

under Rule 2.1 of the General Rules of Practice.

2.3  Designation based on an amended pleading.

(a) Procedure.

If a party amends a pleading, and the amendmesdgsa new material issue listed in
N.C. Gen. Stat. § 7A-45.4(a), any party may seekga@tion of the action as a mandatory
complex business case within the time periodsosét in section 7A-45.4(d).

If the party that files the amended pleading sekgssgnation, the Notice of Designation
must be made contemporaneously with the filinghefamended pleading.

If another party seeks designation based on th@dedepleading, the Notice of
Designation must be filed within thirty days of\@ee of the amended pleading; for proposed
amended pleadings, the thirty-day period beginsitoon the later of (a) the timely filing of the
Court-allowed pleading or (b) three days after arder that deems the proposed amended
pleading to be filed.

If, as a result of the amended pleading, the adtitsd within section 7A-45.4(b), the
action must be designated to the Court under #wios, and section 7A-45.4(g) will apply to

any action if there is no designation.
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(b) New eligibility for designation.

Rule 2.3(a) applies only to an action that hadpmeviously qualified under section 7A-
45.4(a) for designation to the Court. Parties ddaesubsequent pleadings may designate an
action to the Court in accordance with section BA4d).

The Notice of Designation procedure should nottidzed in connection with an
amended pleading for the purpose of interferindnwit delaying ongoing or upcoming
proceedings, or where assignment of the actionmagralatory complex business case would be
inconsistent with the interests of justice givea shatus of the proceedings in the Court where

the action is pending.

2.4 What constitutes designation.

For purposes of the Rules, an action is desigregedmandatory complex business case
when the Chief Justice issues an order as desadnbedC. Gen. Stat. 88 7A-45.4(c) and (f). A
party’s filing of a Notice of Designation does mainstitute the designation of the action as a

mandatory complex business case or effectuatesgigranent of a case to the Court.

2.5 Designation under N.C. Gen. Stat. 8§ 7A-45(8)a)

When seeking designation based on N.C. Gen. $a-45.4(a)(9), if the plaintiff,
third-party plaintiff, or petitioner lacks the cam of all parties, then the plaintiff, third-party
plaintiff, or petitioner may file a conditional Noé of Designation contemporaneously with the
complaint, third-party complaint, or petition fardicial review. The conditional Notice of
Designation will be construed to comply with sentitA-45.4(d)(1). The plaintiff, third-party
plaintiff, or petitioner will then have thirty daydter service on all parties of the complaint,
third-party complaint, or petition for judicial reawv to file a supplement to the conditional

Notice of Designation that reflects consent bypalities to the Notice of Designation. A Notice
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of Designation filed by a plaintiff, third-partyagahtiff, or petitioner under section 7A-

45.4(d)(14) is not deemed to be complete untilrdfie supplement is filed.
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RULE 3: FILING AND SERVICE

3.1 Mandatory electronic filing.

Except as otherwise specified in the Rules, afigs in the Court must be made
electronically on the Court’s electronic-filing $gm beginning immediately upon designation of
the action as a mandatory complex business cagel@hief Justice of the Supreme Court of
North Carolina or assignment to a Business Coddgupursuant to Rule 2.1 of the General
Rules of Practice. Counsel who appear in the Carerexpected to have the capability to use the
electronic-filing system. Instructions for filirdpcuments through the Court’s electronic-filing

system are available on the Court’s website.

3.2 Who may file.

A filing through the electronic-filing system mag Imade by counsel, a person filing on
counsel’s behalf, or a pro se litigant. Partie®whsire not to use the electronic-filing system
may file a motion for relief from using the systdmy the Court will grant that relief for counsel
only upon a showing of exceptional circumstanc&sequest by a pro se party to forego use of

the electronic-filing system will be determined @good-cause standard.

3.3 Electronic identities.

Any person who desires to file using the electrditiicg system must obtain an
electronic identity from the Court. An electromentity consists of a username and password.
Counsel with a case designated as a mandatory egrbpiness case or assigned to a Business
Court judge must promptly obtain an electronic titgrand must maintain adequate security

over that identity.
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3.4 Electronic signatures.

(@  Form.

A document to be filed that is signed by counsesinoe signed using an electronic
signature. A pro se party must also use an elaictgignature on any documents that the party
is permitted to file by e-mail pursuant to Rule.34n electronic signature consists of a person’s
name preceded by the symbol “/s/.” An electroignature serves as a signature for purposes of
the Rules of Civil Procedure.

(b) Multiple signatures.

A filing submitted by multiple parties must beae thlectronic signature of one counsel
for each party that submits the filing. By filimgdocument with multiple electronic signatories,
the lawyer whose electronic identity is used te the document certifies that each signatory has
agreed to the document’s filing.

(c) Form of signature block.

Every signature block must contain the sighatongime, bar number, physical address,

phone number, and e-mail address.

3.5 Format of filed documents.

All filings must be made in a file format approveglthe Court. The Court maintains a
list of approved formats on its website. Documéitésl electronically must not be filed in an
optically scanned format, unless special circuntstamlictate otherwise. Proposed orders must
be filed in Microsoft Word format. The electrotile name for each document filed with the

Court must clearly identify its contents.
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3.6 Time of filing.

If a document is due on a date certain, then tleirent must be filed by 5:00 p.m.

Eastern Standard Time on that date, unless thet Goders otherwise.

3.7 Notice of filing.

When a document is filed, the Court’s electroniitifj system generates a notice of
filing. The notice of filing is sent by e-mail &l counsel of record. Filing is not complete unti
issuance of a notice of filing. A document filddatronically is deemed filed at the time and

date stated on the notice of filing.

3.8 Notice and entry of orders, judgments, andratietters.

The Court will transmit all orders, decrees, judgiseand/or other matters through the
Court’s electronic-filing system, which, in turnjligenerate a notice of filing to all counsel of
record. The issuance by the electronic-filing egsbf a notice of filing for any order, decree, or
judgment constitutes entry and service of the grdiecree, or judgment for purposes of Rule 58
of the Rules of Civil Procedure. The Court wilefa copy of each order with the Clerk of
Superior Court in the county of venue. If a pediggant is permitted to forgo use of the
electronic-filing system under Rule 3.2, the Couiit deliver a copy of every order, decree,

judgment, or other matter to that pro se litiganahliernative means.

3.9 Service.

(a) Effect of notice of filing.

After an action has been designated as a mandatamplex business case or otherwise
assigned to the Court, the issuance of a notiddingf constitutes adequate service under the

Rules of Civil Procedure of the filed document&n&e by other means is not required, unless
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the party served is a pro se party. Service oénas on pro se parties is governed by Rule
3.9(e). Documents filed with the Court must beaedificate of service stating that the
documents have been filed electronically and valsbrved in accordance with this rule.

(b) E-mail addresses.

Each counsel of record must provide the Court witurrent e-mail address and maintain
a functioning e-mail system. The Court will isswaices of filing to the e-mail address that
counsel has provided to the Court.

(c) Service of non-filed documents.

When a document must be served but not filed, tleeiishent must be served by e-mail
unless (a) the parties have agreed to a differetihad of service or (b) the Case Management
Order calls for another manner of service. Serkice-mail under this Rule constitutes adequate
service under Rule 5 of the Rules of Civil Procedur

(d) Effect on Rule 6(e) of the Rules of Civil Prdoee.

Electronic service made under these rules throbglelkectronic-filing system is treated
the same as service by mail for purposes of Rudg @{(the Rules of Civil Procedure.

(e) Service on pro se parties.

All documents filed with the Court must be servedm a pro se party by any method

allowed by the Rules of Civil Procedure, unlessoait€order directs otherwise.

3.10 Procedure when the electronic-filing systemeaps to fail.

If a person tries to file a document, but (a) tkespn is unable for technical reasons to
transmit the filing to the Court; (b) the documappears to have been transmitted to the Court,

but the person who filed the document does notive@enotice of filing; or (c) some other
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technical reason prevents a person from filing @udeent, the person attempting to file the
document must make a second attempt at filing.

If the second attempt fails, the person (or angpleeson on the filing party’s behalf) may
continue further attempts to file or may (1) notifie Court of the technical failure by phone call
to the judicial assistant for the presiding Busmn€surt judge and (2) e-mail the document to be

filed to filinghelp@ncbusinesscourt.neThe e-mail must state the date and time of the

attempted filings and a brief explanation of thievant technical failure(s). The e-mail does not
constitute e-filing, but serves as proof of anratieto e-file in order to protect a party in the
event of an imminent deadline. The e-mail sholgd &e copied to counsel of record.

For the purposes of calculating briefing or resgoahsadlines, a document filed

electronically is deemed filed at the time and daé¢ed on the notice of filing.

3.11 Filings with the Clerk of Superior Court.

Any material, filed with the Court, that is list@dRule 5(d) of the Rules of Civil
Procedure must also be filed with the Clerk of SigpeCourt in the county of venue within five

business days of the date of the filing with thes@o

3.12 _Appearances.

Counsel whose names appear on a signature blackCourt filing need not file a
separate notice of appearance for the action.r Afeking an initial filing with the Court,
counsel should verify that their names are listedhe docket for the action on the Court’s e-
filing system. Counsel whose names do not appe#nat docket, but whose names should
appear, should contact the judicial assistantferpresiding Business Court judge and ask to be

added.

11
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RULE 4: TIME

4.1 Motions to extend time periods.

(a) Procedure.

After an action has been designated as a mandadanplex business case or assigned to
a Business Court judge under Rule 2.1 of the GéRerias of Practice, all motions to extend
any time period prescribed or allowed by theses;udy the Rules of Civil Procedure, or by court
order must be filed with the Court. If the actioas been designated as a mandatory complex
business case but has not yet been assigned ttalea Business Court judge, then the motion
must be submitted to the Chief Business Court Judge

(b)  Basis.

A motion to extend a time period must demonstratedgcause.

(c)  Effect.

If a motion to extend a time period is filed, thée filing of that motion automatically
extends the time for filing or the performancetdd aict for which the extension is sought until
the earlier of the expiration of the extension esjad or a ruling by the Court. If the Court
denies the motion, then the filing is due or thenagst be completed no later than 5:00 p.m. on
the second business day after the Court issuesdies, unless the Court’s order provides a

different deadline.

(d) Modifications by the Court.
The Court may modify any time period on its owniative, unless a rule or statute

prohibits modification of the time period.

12
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(e) Relationship with Rule 6(b) of the Rules o¥iCiProcedure.

Nothing in these rules precludes parties from @mgeanto binding stipulations in the

manner permitted by Rule 6(b) of the Rules of GRribcedure.

4.2 Extensions of time that do not require a motion

(a) Papers due within twenty days of designatioassignment.

If any statute, rule of procedure, Business CoufeRor court order requires the filing or
service of any paper fewer than twenty days alterdiesignation of an action as a mandatory
complex business case or the assignment of améotia Business Court judge under Rule 2.1
of the General Rules of Practice, then the timdiliog or service of that paper is automatically
extended to the twentieth day following the desigmaor assignment unless a Business Court
judge orders otherwise. This rule does not apptynte periods that, by rule or statute, cannot

be extended, and is subject to being modified byrCarder.

(b) Discovery responses.

The parties may agree, without a Court order, terekany time period for responses to
written discovery. A Court order is required, hoee if a party seeks to modify any discovery-
related deadline that has been established by & Galer. Rule 10.4(a) contains the standards
and process for filing a motion to extend the disey period or to take discovery beyond the

limits set forth in the Case Management Order.

13
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RULE 5: PROTECTIVE ORDERS AND FILING UNDER SEAL

5.1 Generally.

(a) Rule 5 applies to both parties and non-partiesferences to “parties” in this rule
therefore include non-parties.

(b) Parties should limit the materials that thegiksi file under seal. The party
seeking to maintain materials under seal bearbuhden of establishing the need for filing
under seal.

(c) This rule should not be construed to changeragyirement or standard that
otherwise would govern the issuance of a protedrder.

(d) Parties are encouraged to agree on termsgay@sed protective order that
governs the confidentiality of discovery materialsen exchanged between or among the

parties.

5.2 Procedures for sealed filing.

(a) Pursuant to a protective order.

The Court may enter a protective order under R6(e)2f the Rules of Civil Procedure
that contains standards and processes for theihgntiling, and service of sealed documents.
Proposed protective orders submitted to the Cdwilgl include procedures similar to those
described in sections (b) through (e) of this rule.

(b) In the absence of a protective order.

In the absence of an order described in Rule 5.2(g)party that seeks to file a
document or part of a document under seal mustigomally file the document under seal,
together with a motion for leave to file the docuntnender seal. The motion for leave must be
filed no later than 5:00 p.m. Eastern Standard Taméhe day that the document is provisionally

14
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filed under seal. The motion must contain infornorasufficient for the Court to determine
whether sealing is warranted, including the follogyi

(1) anon-confidential description of the material dutug be sealed;

(2) the circumstances that warrant under-seal filing;

(3) the reason(s) why no reasonable alternative taleddling exists;

(4) if applicable, a statement that the party is filthg material under seal
because another party (“designating party”) hagydated the material under the terms
of a protective order in a manner that triggeredllrgation to file the material under
seal and that the filing party has unsuccessfuoliygbt the consent of the designating
party to file the materials without being sealed;

(5) if applicable, a statement that any designatingyglat is not a party to
the action is being served with a copy of the mofar leave;

(6) a statement that specifies whether the party igasting that the
document be accessible only to counsel of recahgrahan to the parties; and

(7) a statement that specifies how long the party seekave the material
maintained under seal and how the material is toapelled upon unsealing.

(c) Until the Court rules on the sealing motiony document provisionally filed
under seal should be disclosed only to counsedadnd and their staff until otherwise ordered by
the Court or agreed to by the parties.

(d) Except for documents covered by Rule 5.2(ehiwifive business days of the
filing or provisional filing of a document underadethe party that filed the document should file
a public version of the document. The public \@ngnay bear redactions or omit material, but

the redactions or omissions should be as limiteprasticable.
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(e) In the rare circumstance that an entire doctimsdiled under seal, the filing
party must file a notice that the entire documeat been filed under seal. The notice must

contain a non-confidential description of the doenbthat has been filed under seal.

5.3  Role of designating party.

If a motion for leave to file under seal is fileg & party who is not the designating party,
then the designating party may file a supplemdtaf supporting the sealing of the document
within seven business days after service of theomdor leave. The supplemental brief must
comply with the requirements in Rule 7. In theealz® of a brief, the Court may summarily

deny the motion for leave.

16
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RULE 6: HEARINGS AND CONDUCT

6.1 Notices of hearing.

The Court will typically issue a notice of hearipgor to a hearing. The Court will
usually issue the notice at least five business gaipr to the hearing. The Court retains the
flexibility to convene counsel informally if doirgp would advance the interests of justice.

A ruling on a motion heard after notice to the @rtvill not be subject to attack solely because

a notice of hearing was not issued as providedisyRule.

6.2. Hearing procedures.

The Court may conduct pretrial hearings in persolbycany technological means
accessible to all parties in an action. Unlessmitise specified, all pretrial hearings will be del
in the Business Court courtroom assigned to theighirey Business Court judge. Unless
otherwise ordered, or unless the parties agreewides any court reporter transcribing any

pretrial hearing or conference will be presenthie Business Court courtroom.

6.3 Conduct before the Court.

(a) Addressing the Court.

Counsel should speak clearly and audibly from adstey position behind counsel table
or the podium. Counsel may not approach the baiittiout the Court’s request or permission.

(b) Examination of witnesses and jurors.

Counsel must examine witnesses and jurors frorttiagsposition behind counsel table
or from the podium, except as otherwise permittethe Court. Counsel may only approach a
witness for the purposes of presenting, inquiribgut, or examining the witness about an

exhibit, document, or diagram.

17



BUSINESS COURT RULES: DRAFT REVISIONS
FEBRUARY 5, 2016 DRAFT

(c) Professionalism.

Participants in Court proceedings must conduct Hedves professionally. Adverse
witnesses, counsel, and parties must be treatédfawness and civility both in and out of Court.

Counsel must yield gracefully to rulings of the @aand avoid disrespectful remarks.

6.4 Contact with the Court.

€) E-mail.
Any e-mails to a Business Court judge about a pgnehatter must copy at least one

attorney of record for each party.

(b) Contact with Court personnel.

Counsel may contact the judicial assistants ordeanks of the Business Court judges to
discuss scheduling and logistical matters. Neidmemsel nor counsel's professional staff may
seek advice or comment from a judicial assistat@wrclerk on any matter of substance.
Counsel should communicate with Business Courtgadtaw clerks, and judicial assistants with
appropriate professional courtesy.

In the absence of exigent circumstances, and uolgessing counsel has consented
otherwise, any written communication by counseCturt personnel regarding a pending matter

must include or copy at least one attorney of r@dor each party.

18
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RULE 7: MOTIONS

7.1  Filing.

After an action has been designated as a mandatanplex business case or assigned to
a Business Court judge under Rule 2.1 of the GéRerias of Practice, all motions and
proceedings in the action will be before the Bussn€ourt judge to whom it has been assigned
unless and until an order has been entered under®en. Stat. 8§ 7A-45.4(e) ordering that the
case not be designated a mandatory complex busiassor the Chief Justice revokes approval

of the designation.

7.2 Form.

All motions must be made in electronic form and hesaccompanied by a brief (except
for those motions listed in Rule 7.10). Motionsstie set out in a separate document.
A motion unaccompanied by a required brief mayhendiscretion of the Court, be summarily
denied. This Rule does not apply to oral motiomasienat trial or as otherwise provided in the

Rules.

7.3 Consultation.
All motions, except those made pursuant to Rule$%256, 59, 60, or 65 of the North
Carolina Rules of Civil Procedure, must reflectsadtation with and the position of opposing

counsel.
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7.4 Motions decided on papers and briefs.

The Court may rule on a motion without a heari§gecial considerations thought by
counsel sufficient to warrant a hearing or orabangnt may be brought to the Court’s attention

in the motion or response.

7.5 Supporting materials and citations.

All materials, including affidavits, on which a nnm relies must be filed with the
motion. Parties should limit these materials wsthneeded for the Court to decide the motion.
The filing party must include an index at the frofthe materials. The index should assign a
number or letter to each exhibit and should deedtile exhibit with sufficient detail to allow the
Court to understand the exhibit’s contents.

Briefs (including opposition briefs) need not altawaterials that have been filed
previously, and may contain specific referenceheodocket location of the previously filed
exhibit. If a brief refers to materials that hanat been filed previously, then the brief should
attach the new materials with an index.

When a brief refers to a publicly available documéme brief may contain a hyperlink or
URL address to the document in lieu of attachirgdbcument as an exhibit.

When a motion or brief refers to any supportingenat, the motion or brief must
include a pinpoint citation to the relevant pagéhef supporting material whenever possible.
Unless the circumstances dictate otherwise, omyctted page(s) should be filed with the Court
in the manner described above.

If a motion or brief cites a decision that is psh&d only in reports other than the West
Federal Reporter System, Lexis System, commonlg ekectronic databases such as Westlaw or

Lexis, or the official North Carolina reporterseththe motion or brief must attach the decision.
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7.6 Responsive briefs.

A party that opposes a motion may file a responksnef within twenty days after service
of the supporting brief. This period is thirty dagfter service for responses to summary
judgment motions and for responses to openingdieddministrative appeals. If a respondent
fails to file a response within the time requirgdthis Rule, the motion will be considered and
decided as an uncontested motion.

If a motion has been filed without a brief beforeage is designated as a mandatory
complex business case, then the time period t@filesponsive brief begins running only when
the movant files a supporting brief in the Busin€ssirt. A motion filed without a brief, before
a case is designated as a mandatory complex bagiass, will not be considered by the Court

unless and until the movant files a supportingflwih the Business Court.

7.7 Reply briefs.

Except where otherwise prohibited, a reply briefyrba filed within ten days after
service of a responsive brief. A reply brief mbetlimited to discussion of matters newly raised
in the responsive brief; the Court retains disoreto strike any reply brief that violates this

Rule.

7.8 Length and format.

Briefs in support of and in response to motionstresdouble-spaced and cannot exceed
7,500 words. Reply briefs must also be double-spand cannot exceed 3,750 words. These
limits include footnotes and endnotes, but do noluide the case caption, any table of contents

or table of authorities, the signature blocks, my eequired certificates.
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A party may ask the Court to expand these limitegjdut must make the request no later
than five days before the deadline for filing tlieeh Word limitations will be expanded only on
a convincing showing of the need for a longer brief

Each brief must include a certificate by the atéyrar party that the brief complies with
this Rule 7.8. Counsel or a pro se party mayuglyn the word count of the word-processing
system used to prepare the brief.

In the absence of a Court order, all parties wiegaintly represented by any law firm
must join together in a single brief. That singteef may not exceed the length limitations in
this rule.

All briefs must use at least 12-point font, onehimeargins, and a proportional font.

7.9  Suggestion of subsequently decided authority.

In connection with a pending motion, a party médg & suggestion of subsequently
decided authority after briefing has closed. Tinggestion must contain the citation to the
authority and, if the authority is not available amelectronic database, a copy of the authority.
The suggestion may contain a brief explanationimeixceed one-hundred words, that describes
the relevance of the authority to the pending nmtiény party may file a response to a
suggestion of subsequently decided authority; éspanse may not exceed one-hundred words

and must be filed within five days of service of guggestion.

7.10 Motions that do not require briefs.

Briefs are not required for the following motions:
(a) for extension of time, provided that the motisfiiled prior to the expiration of
the time to be extended,;

(b) to continue a pretrial conference, hearinghertrial of an action;
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(c) to add parties;

(d) consent motions, unless otherwise ordered &YCiurt;

(e) to approve fees for receivers, special mastefarees, or court-appointed experts
or professionals;

) for substitution of parties;

(9) to stay proceedings to enforce a judgment;

(h) to modify the case-management process pursodtle 9.1(a), provided that the
motion is filed prior to the expiration of the cas@nagement deadline sought to be extended;

(i) for entry of default; and

()] for pro hac vice admission.

These motions must state the grounds for the rediefjht and must be accompanied by a

proposed order.

7.11 Late filings.

Absent a showing of excusable neglect or as otkeraidered by the Court, the failure
to timely file a brief or supporting material wassa party’s right to file the brief or supporting

material.

7.12 _Motions decided without live testimony.

Unless the Court orders otherwise, a hearing moton, including emergency hearings,
will not involve live testimony. A party who dess to present live testimony must file a motion
for permission to present that testimony. In theesmce of exigent circumstances, the motion
must be filed promptly after receiving notice oé thearing and may not exceed 500 words.

After the motion is filed, the Court will either)(ssue an order that requests a response, (b) deny

the motion, or (c) issue an order with furtherastions. The opposing party does not need to
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file a response unless otherwise ordered by thetCéithe Court elects to conduct a telephone

conference on the motion, then the Court may deitidenotion during the conference.

7.13 Emergency motions prior to designation.

(a) Cases in which a Notice of Designation waslfildhen the case was initiated.

When a party seeks to have an emergency motiod lreéne Court, the party should
contact the Chief Justice of the North Carolinar8oe Court promptly after filing the Notice of
Designation and request expedited designationeotéise as a mandatory complex business
case. The party should also promptly contact thert® Trial Court Coordinator and advise that
the party seeks to have an emergency motion hedheiCourt.

(b) Cases subsequently designated as mandatoryeobusiness cases.

If a party has filed an emergency motion for hegima case before a Notice of
Designation has been filed, and the case is l&gigdated as a mandatory complex business
case or assigned to a Business Court judge under2Ruof the General Rules of Practice, then
the emergency motion will be heard by the Busiri&ssrt judge to whom the case has been
assigned as provided by N.C. Gen. Stat. § 7A-4pb.4(e

(c)  Briefing.

When a party moves for emergency relief under Rul8(a) or (b), the Court will, if
practicable, establish a briefing schedule forrtimtion. A party that moves for emergency
relief under Rule 7.13(a) must file a supportinggbthat complies with these Rules; the Court’s
briefing schedule for a Rule 7.13(a) motion willadsdish deadlines for a response and, in the
Court’s discretion, a reply.

Unless the Court orders otherwise, the lengthiotsins in Rule 7.8 apply to all briefs.
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RULE 8: PRESENTATION TECHNOLOGY

8.1 Electronic presentations favored.

The Court encourages electronic presentationmiytif the presentation meaningfully
aids the Court’s understanding of key issues. €elushould limit the use of paper handouts at
Court proceedings. Any paper handout that a gmdyides to the Court must also be provided

to all parties, the court reporter, and the lawkcle

8.2 Courtroom technology.

Parties may bring their own electronic technolaggluding hardware, for presentation
to the Court or may use the systems availablech 8aisiness Court courtroom. Parties are
responsible for consulting in advance with courdepersonnel about security, power, and other
logistics associated with the use of any exteraadiwvare. Counsel who plan to use the available
courtroom technology must be familiar with thatiieclogy and must follow any rules,

established by the Court, associated with thatrieldgy’s use.
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RULE 9: CASE MANAGEMENT

9.1 Case Management Meeting.

(a) General principles.

The case-management process described in theseshaald be applied in a flexible,
case-specific fashion. The Rules have been designencourage parties to identify and to
implement the case-management techniques—includingl and creative ideas—that are most
likely to support the efficient resolution of thase.

(b)  Timing.

No later than sixty days after the designationroéetion as a mandatory complex
business case or assignment to a Business Coge putsuant to Rule 2.1 of the General Rules
of Practice, counsel must participate in a Casedgament Meeting. The filing of an opposition
to a Notice of Designation does not, absent a Guatr, stay or alter this Rule’s requirements.
Counsel for the first named plaintiff is responsifdr contacting other counsel and scheduling
the meeting.

A party may, by motion, request that the Courtrahe process or schedule for the Case
Management Meeting and Case Management Reportmdtien must be supported by good
cause, be filed as promptly as possible, and ifyethie reasons for the requested change. Any
opposition to a motion filed under this rule mustfiled within five days after service of the
motion. The Court may schedule a status conferenadvance of the Case Management
Meeting if circumstances warrant.

(c)  Topics.

Unless the Court orders otherwise, the Case Managielleeting must cover at least the

following subjects:
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(1) any initial motions that any party might filacawhether certain issues
might be presented to the Court for early resofytio
(2) the discovery topics described in Rules 10t8ubh 10.8;
(3) a proposed deadline for filing dispositive ros;
(4) a proposed trial date;
(5) whether a protective order is needed,;
(6) whether any law other than North Carolina laghmhgovern aspects of
the case, and, if so, what law and which aspectseotase;
(7) the parties’ views on the timing of mediatiam;luding any plans for early
mediation, a mediation deadline, and any agreeatupediator(s);
(8) whether periodic Case Management Conferenddstiae Court would be
beneficial and, if so, the proposed frequency oséhconferences;
(9) whether the Case Management Conference shetutdbscribed;
(10) whether any matter(s) might be appropriateafegferee; and
(11) whether client attendance at the Case Manage@unference would be
beneficial.
Ultimately, the parties should discuss any matiat is significant to case management.
The parties should review the template Case ManageReport in Appendix 2 to the Rules for
further guidance about the Case Management Meelihg.template does not limit further
topics that might be considered as appropriateheesae an efficient and orderly disposition in

light of the particular circumstances of an indudi case.
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(d) Discovery management.

The Rules envision a full discussion at the Casaddament Meeting of the discovery
issues described in Rules 10.3 through 10.8.elfgbse of the circumstances of the case, the
parties need additional time after the Case Managéieeting to complete their discussion of
discovery, then the parties should arrange to hase&cond meeting on any discovery issues that
remain to be discussed. The second meeting sheubéld as soon as is practicable, but in no

event later than thirty days after the Case Manayeieeting.

9.2 Case Management Report.

The parties must jointly file a Case ManagementdRepo later than the fifteenth day
after the Case Management Meeting begins. ThelééenBase Management Report in
Appendix 2 to the Rules provides guidance for howttucture the report. Counsel for the first
named plaintiff is responsible for circulating aitial draft of the report, for incorporating into
the report the views of all other counsel, andfifualizing and filing the report. The report
should state whether the parties have completeddiseussion of the discovery topics
described in Rules 10.3 through 10.8 and, if th@yehnot, the issues that remain to be discussed
and the likely date on which a second discoverytimgevill occur.

A party that is not served with process until after Case Management Meeting may file
a supplement to the Case Management Report if theet @as not already issued a Case
Management Order. A supplement must be filed witeh days after a party has made its first

appearance in the case.

9.3 Case Management Conference.

The Court retains discretion about when and whidtheonvene a Case Management

Conference and whether more than one confereneeeed. The Court may require
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representatives of each party, in addition to celjits attend any Case Management
Conference. The Court will issue a notice of thaference in accordance with Rule 6.1; the
notice will indicate whether or not a representat each party will be required to attend. The
Court will conduct the conference in accordancé\Rtle 6.2.

Unless it orders otherwise, the Court will not healbstantive motions at a Case
Management Conference. The conference will noé lzagourt reporter unless a party arranges

for a reporter to transcribe the proceedings oesmthe Court orders otherwise.

9.4 Case Management Order.

The Court will issue a Case Management Order. oFtder will address the issues
developed in the Case Management Report and/orasagement Conference, as well as any
other issues that the Court deems appropriate. pany may move to modify the terms of the
Case Management Order on a showing of good causeydy do so only after consultation with

all other parties.
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RULE 10: DISCOVERY

10.1 General principles.

Counsel should cooperate to ensure that discosazgriducted efficiently. Courtesy and

cooperation among counsel advances, rather thaensinzealous representation.

10.2 Document preservation.

As soon as practicable, but no later than seves befpre the Case Management
Meeting described in Rule 9.1, counsel must diseustheir clients:

(@) which custodians might have discoverable edeatally stored information (ESI);

(b) the sources and location of potentially discatse ESI;

(c) the duty to preserve potentially discoverab&anals; and

(d) the logistics, burden, and expense of presgraimd collecting those materials.

These requirements do not supplant any substgoteservation obligations that might

be established by other sources of law.

10.3 Discovery management.

The parties are required, if possible, to fullycdiss discovery management at the Case
Management Meeting. As stated in Rule 9.1(c)péngies may conduct a second meeting, no
later than thirty days after the Case Managemermtivg, to complete their discussion of
discovery management. The topics to be discussrubie those found in Rules 10.3 through
10.8.

Overall, Rules 10.3 through 10.8 are designedherparties to set expectations, with
reasonable specificity, about what information epathy seeks and about how that information

will be retrieved and produced. The parties shaidduss at least the following topics:
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(@) Proportionality.

Counsel should discuss the scope of discoveryngakio account the needs of the case,
the amount in controversy, limitations on the g&'tresources, the burden and expense of the
expected discovery compared with its likely benefie importance of the issues at stake in the
litigation, and the importance of the discoveryttoe adjudication of the merits of the case.

(b) Phased discovery.

Counsel should consider whether phased discoveypsopriate and, if so, discuss
proposals for specific phases.
(c) ESL
The parties should prepare an ESI protocol—an aggatbetween the parties for the
identification, preservation, collection, and protion of ESI. The ESI protocol will vary on a
case-by-case basis, but the discussion about B8Idsimclude at least the following subjects:
1) the specific sources, location, and estimated veloffESI;
(2)  whether ESI should be searched on a custodian-ftpdan basis and, if
so, (a) the identity and number of the custodianesg ESI will be searched, and
(b) search parameters;
(3) a method for designating documents as confidential;
(4) plans and schedules for any rolling production;
(5) deduplication of data;
(6)  whether any device(s) need to be forensically erathand, if so, a
protocol for the examination(s);
(7)  the production format of documents;

(8) the fields of metadata to be produced; and
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(9) how data produced will be transmitted to otheriparte.g., in read-only
media; segregated by source; encrypted or pasgwotected).
The parties should jointly prepare a written disagvprotocol promptly after they
complete their discovery-management discussiofe discovery protocol should not be filed

with the Court unless otherwise ordered.

10.4 Presumptive limits.

(a) Discovery period.

The Rules do not discourage the parties from baggnaiscovery before entry of the
Case Management Order, but the presumptive disg@eziod, including both fact and expert
discovery, is seven months from the date of theeGésnagement Order. That period may be
lengthened or shortened in consideration of thiensland defenses of any particular case, but any
significantly longer discovery period will requidemonstration of good cause.

Each party is responsible for ensuring that it camplete discovery within the time
period set by the Case Management Order. In péaticinterrogatories, requests for production,
and requests for admission should be served eaolygh that answers and responses will be due
before the discovery deadline ends.

Absent extraordinary cause, a motion that seekstend the discovery period or to take

discovery beyond the limits in the case managemet@r must be made before the discovery
deadline. The motion must explain the good causejtstifies the relief sought. The motion

must also show that discovery has been pursuegkdily.
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(b) Written discovery.

Unless otherwise permitted by the Court, a party sgve no more than twenty-five
interrogatories on each party. Each subpart afit@nrogatory counts as a separate interrogatory
for purposes of this limit. The same limit appliesequests for admission.

(c) Depositions.

A party may take no more than twelve fact depos#im the absence of an order by the
Court. For purposes of counting depositions tdkeany party, for depositions conducted
pursuant to Rule 30(b)(6), each period of sevemdotitestimony will count as a single
deposition, regardless of the number of designeesepted during that seven-hour period.

(d) Agreement, reduction, and modification of lisnit

The Court encourages the parties to agree, wh@mpajate, on reductions to the
presumptive limits stated above. The presumptméd will be increased only upon a showing
of good cause.

If the parties agree to conduct discovery afterdiseovery deadline, but the parties do
not seek an order that allows the discovery, therCGourt will not entertain a motion to compel

or a motion for sanctions in connection with thiscdvery.

10.5 Privilege logs.

(a) Purpose.

This rule supplements Rule 26(b)(5) of the Rule€igfl Procedure.

(b)  Form.

Parties are encouraged to agree on the form afggeslogs and on the date on which
privilege logs will be served. The parties shoaddect a format that limits unnecessary expense

and burden of producing a privilege log. Eachifgge log should be organized in a manner that
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facilitates a discussion among counsel on whetbeumhents contain privileged or work-product
material. The parties should discuss specifiqdl)ywhether particular categories of
documents—such as any attorney-client privilegedroanications or attorney work-product
material generated after the action began, or camuations on a certain subject—should be
omitted from privilege logs; and (2) whether ergrie the privilege log should be arranged by

topic or category.

10.6 Agreements to prevent privilege and work-pobdvaiver.

The Court encourages the parties to agree to am thdt provides for the non-waiver of
the attorney-client privilege and work-product eaton in the event that privileged or work-

product material is inadvertently produced.

10.7 _Depositions.

(a) Time limits.

Unless the parties agree otherwise, a depositibmiied to seven hours of on-the-record
time. The Court may extend any seven-hour penogddod cause.

(b)  Conduct.

(2) Counsel should cooperate to schedule depositions.

(2) Counsel must not direct a witness to refrain frotsveering a question
unless one or more of the following three situagiapplies: (i) counsel objects to the
guestion on the ground that the answer is protdayeaprivilege or another discovery
immunity, (ii) counsel proceeds immediately to sedlef under Rules 26(c) or 37(d) of
the Rules of Civil Procedure, or (iii) counsel altgeto a question that seeks information

in contravention of a Court-ordered limitation asabvery.
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(3) Objections should be succinct and state only tisésldar the objection.
The Court does not tolerate speaking objections.

(4) Counsel and any witness cannot engage in privétéherecord
conferences while a question is pending, excegetide whether to assert a privilege,
discovery immunity, or Court-ordered limitation discovery.

(5) The Court may impose an appropriate sanction, dnetuthe reasonable
attorney fees incurred by any party, based on ocrithat impedes, delays, or frustrates
the fair examination of a deponent.

(c)  Exhibits.

(1) A copy of any document shown to a deponent mugtrteided to counsel
for each party either before the deposition starist the same time that the document is
given to the deponent.

(2) Deposition exhibits should be numbered consecuytittebughout
discovery without restarting numbers by the depmsibeing taken or by the party that
introduces the exhibit. Where there is the po#¢idir simultaneous depositions, the
parties should allocate a range of potential eximbmbers among the parties. To the
extent practical, once assigned an exhibit nunddncument utilized during a
deposition should retain that deposition exhibinber in all subsequent discovery.

(d) Rule 30(b)(6) depositions.

(1) This rule is designed to encourage parties to vesdkputes about the

scope of Rule 30(b)(6) depositions.
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(2)  After a party serves a Rule 30(b)(6) depositionaegtthe organization to
whom the notice is issued should present any dbjesto the noticing party within a
reasonable time of service and sufficiently in asbeaof the deposition.

(3) Counsel for the noticing party and for the orgatimato whom the notice
was issued must then meet and confer in goodtaitesolve any disputes over the
topics for the deposition.

(4) If the parties cannot agree, then the disputebeiltesolved under the
procedures described in Rule 10.9.

(5) The parties should also discuss and attempt teeamgrevhether a Rule
30(b)(6) deponent may be asked questions aboutgibenent’s personal knowledge.
Absent an agreement to the contrary, any deposti@nRule 30(b)(6) designee in his or

her individual capacity should be taken separdteyn the Rule 30(b)(6) deposition.

10.8 _Expert discovery.

(a) Procedures.

The parties must attempt to agree on procedurésvith@overn expert discovery. In the
absence of agreement, the Case Management Repald $ist the parties’ respective positions
on expert discovery. The parties may elect to amgh disclosures only, or they may elect to
exchange reports in addition to or instead of dmales. The procedures may include, but are
not limited to, the following:

(2) Expert reports.
If the parties elect to exchange expert reportlasied by Rule 26(b)(4) of the

Rules of Civil Procedure, then the parties are eraxged to agree that the name of each
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expert, the subject matter on which the experkjgeted to testify, and the expert’s
qualifications be exchanged thirty days prior tovee of the report.

(2) Timing and manner of disclosure.

If the parties elect not to exchange expert reptren they are still encouraged to
agree on a schedule for exchange of expert infoomat the form of expert disclosures.
In the absence of an agreement, the Court wilbéistaa sequence in the Case
Management Order.

(3) Facts and data considered by the witness.

The parties should attempt to agree on whethemdnsoh they will provide copies
of previously unproduced materials that an expdriegs considers in forming his or her
opinion.

(b) Expert depositions.

Each expert witness may be deposed by a party seltethe party designating the
expert. The expert witness is only subject tanglseideposition at which all adverse parties must

appear.

10.9 Discovery motions.

(a) This rule applies to motions under Rules 26ugh 37 and Rule 45 of the Rules
of Civil Procedure. References to “parties” irsthile include persons subject to subpoena
under Rule 45.

(b) Pre-filing requirements.

(1) Telephonic consultation with presiding Bussm&ourt judge.

Before a party files a motion related to discovéing, party must initiate a telephone

conference among counsel and the presiding Bus®ess judge about the dispute. To initiate
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this conference, a party must e-mail a summarheftispute to the judicial assistant and law
clerk for the presiding Business Court judge andgposing counsel. The summary may not
exceed seven-hundred words; the certificate destiibRule 10.9(b)(2) does not count against
this limit. Any other party may submit a respots¢he summary; the response may not exceed
seven-hundred words and must be e-mailed to theiglidssistant and opposing counsel within
seven calendar days after the initial summary wamied. Word limits are to be calculated in
accordance with Rule 7.8. No replies are allowed.

After the summary and any response(s) are submittedCourt will either schedule a
telephone conference with counsel to discuss sputi, order the parties to file a motion and
brief regarding the dispute or provide additionaltemials, or issue an order with further
instructions. If the Court elects to conduct apélone conference, then the Court may decide
the parties’ dispute during the conference.

(2) Certification of good-faith effort to resolvieet dispute.

When a party requests a telephonic conference Wruler10.9(b)(1), the party must also
submit to the Court a certification that, afterqmeral consultation and diligent attempts to
resolve differences, the parties could not restiieedispute. The certificate must state the
date(s) of the conference, which attorneys pasdieigd, and the specific results achieved. The
certificate should say, if applicable, whether plagties discussed cost-shifting, proportionality,
or alternative discovery methods that might resdiheedispute. This certificate may not exceed
three-hundred words and should state facts witaopuiment.

(c) Briefs on discovery motions.

If, after the Court conducts a telephonic confeeethescribed in section (b)(1), the parties

still cannot resolve their dispute or if the Codetlines to rule on the dispute, then a party may
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file a discovery motion. The requirements of Rulapply to any such motion, except that: (1)
the Court may modify the briefing schedule andténain briefs in its instructions after the Rule
10.9(b)(1) consultation; (2) unless the Court csagherwise, the supporting brief and any
responsive brief may each not exceed 3,750 wordk(3) reply briefs will only be permitted if
the Court requests on its own initiative or gramtaovant leave to file a reply upon a showing of
good cause.

(d) Cost-shifting requests.

If a party contends that cost shifting is warrareedo any discovery sought, then the
party’s brief should address estimated costs g@eding to the requests and the proportionality
of the discovery sought. Counsel's estimate maseta reasoned factual basis, and the Court
reserves the right to request that any such basikeimonstrated by affidavit.

(e) Depositions.

This rule does not preclude parties from seekingramediate telephone ruling from the
Court on any dispute that arises during a depwsihat justifies such a conference with the

Court.
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RULE 11: MEDIATION

11.1 Mandatory mediation.

All mandatory complex business cases and casamassio a Business Court judge
pursuant to Rule 2.1 of the General Rules of Rra@re subject to the Rules Implementing
Statewide Mediated Settlement Conferences in Saip€ourt Civil Actions. Although the
statewide mediation rules require participatioa imediation utilizing a certified mediator unless
the Court orders otherwise on a showing of goodeathne Rules of this Court are not to be
interpreted as precluding the possibility of mu&imediated settlement conferences before the

same or different mediators.

11.2 Selection and appointment of mediators.

The parties should attempt to reach agreementro@dsator. The Case Management
Report should contain either the parties’ agreepwarnh the absence of an agreement, each
party’s nominee of a certified mediator for Coppaintment. If all parties cannot agree on a
mediator, then the Court will appoint a mediatonirthe list of certified mediators maintained

by the North Carolina Dispute Resolution Commission

11.3 Report of mediator.

Within ten days after the conclusion of the mediatthe mediator must mail or e-mail a
copy of his or her report to the Court, in additiorfiling the report with the Clerk of Superior

Court in the county of venue.

11.4 Notification of settlement.

The parties are encouraged to keep the Court appoisthe status of settlement
negotiations and should notify the Court promptlyew the parties have reached a settlement.
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RULE 12: PRETRIAL AND TRIAL

12.1 Case-specific pretrial and trial management.

The Court may modify the deadlines and requiresanthis Rule 12 as the

circumstances of each case dictate.

12.2 Trial date.

The Court will establish a trial date for everye&ad he Court may establish that date in
the Case Management Order or otherwise. The @odirtarily will not set a trial to begin fewer
than sixty days after the Court issues a rulinguoy dispositive motions.

The Court’s practice is to set each case forim@lvidually. Such settings should be
considered peremptory settings. Any party whodees a potential conflict with any such court
date should advise the Court no later than fourtleets after being notified of the trial date, and
after the Court sets a trial date, attorneys odmeshould avoid setting any other matter for trial
that would conflict with the trial date. Absentt&ordinary and unanticipated events, the Court
will not consider any continuance because of cotsflof which it was not advised in conformity

with this Rule.

12.3 Pretrial process.

The following chart sets forth standard pretriahaty with presumptive time deadlines.
As stated in Rule 12.1, the Court may modify anglbof these deadlines and requirements as

the circumstances in a case dictate:

Trial exhibits (or a list of exhibits identified
by bates number if the exhibits were
exchanged in discovery) and witness lists
served on opposing parties

45 days before pretrial hearing
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Deposition designations served on opposing

30 days before pretrial hearing parties

21 days before pretrial hearing Pretrial attornayference

Deposition counter-designations and
objections to deposition designations served
17 days before pretrial hearing on opposing parties

Supplemental trial exhibit and witness list$
served on opposing parties

) _ Motions in limine and briefs in support, if
14 days before pretrial hearing any, filed and served

Proposed pretrial order filed and served

14 days before pretrial hearing Objections to #diibits served on
opposing parties

7 days before pretrial hearing Responses to motiolsine filed and
served
14 days before trial Pretrial hearing

Trial brief, if any, filed and served
7 days before trial Proposed jury instructions filed and served

Proposed findings of fact and conclusions| of
law, if necessary, filed and served

7 days before trial Submit joint statement of atiyudated
facts

12.4 Pretrial attorney conference.

Counsel are responsible for conducting a pretaaference. At the conference, the
parties should discuss the items listed in the Cotarm pretrial order. Lead trial counsel (and
local counsel, if different) for each party musttmapate in the conference. The conference may

be an in-person conference or conducted througbteemeans.
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12.5 Proposed pretrial order.

Counsel are responsible for preparing a proposettigdrorder. Appendix 5 to these
rules contains a form proposed pretrial orderpdwies are encouraged to use the form order to
prepare their own order, but may also deviate ftloenform order as the nature of the case
dictates. The proposed order should generallydethe following items:

(a) stipulations about the Court’s jurisdiction ovee {harties and the
designation and proper joinder of parties;

(b) a list of trial exhibits (other than exhibits thmitght be used for rebuttal or
impeachment) and any objections to those exhibits;

(c) the timing and manner of the exchange of demomgtrakhibits or any
proposed exhibits not produced in discovery;

(d) a list of trial witnesses, including witnesses wdtastimony will be
presented by deposition;

(e) lists of outstanding motions and motions that migdfiled before or
during trial;

)] a list of issues to be tried, noting (if needed)aolhssues will be decided
by the jury and which will be decided by the Court;

(9) the technology that the parties intend to useuding whether that
technology will be provided by the Court or by teaties;

(h)  whether the parties desire to use real-time ceypdnting and, if so, how
the parties will apportion the costs of that repayt

(1) any case-specific issues or accommodations neededal, such as use

of interpreters, use of jury questionnaires, or snees to be employed to protect
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information that might merit protection under Rakc)(vii) of the Rules of Civil
Procedure;
()] a statement that all withesses are available andake is trial-ready;
(k) an estimate of the trial's length; and
()] a certification that the parties meaningfully dissed the possibility and

potential terms of settlement at the pretrial aiggrconference.

12.6 Deposition designations.

If a party desires to present deposition testimatrtyial, then the party must designate
that testimony by page and line number of the dépadranscript. A party served with
deposition designations may serve objections andteo-designations; the objecting party must
identify a basis for each objection.

All designations, counter-designations, and obgesishould be exhibits to the proposed
pretrial order. In addition, the party that desites deposition testimony to which another party
objects must provide the presiding judge with atcimaMicrosoft Word format that lists (a) the
testimony offered to which another party objedt,thie objecting party, (c) the basis for the

objection, and (d) a blank line on which the pragjdudge can write his or her ruling.

12.7 _Pretrial hearing.

The Court will conduct a pretrial hearing no laten fourteen days before trial. Lead
counsel (and local counsel, if different) for e@elty must attend the hearing in person. The
court may order a party with final settlement autlydo attend the pretrial hearing, but no party
will be required to attend unless ordered by thatcoThe pretrial hearing may include any
matter that the Court deems relevant to the trad'shinistration, including but not limited to:

(@) adiscussion of the items in the proposed prebridér;
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(b) argument and ruling on any pending motions andabiojes, including objections
to exhibits and deposition designations includetheproposed pretrial order;

(c) the resolution of any disagreement about the is&ubs tried;

(d) unique jury issues, such as preliminary substaqumeinstructions, juror
guestionnaires, or jury sequestration;

(e) the use of technology;

()] the need for measures to protect information uRige 26(c)(vii) of the Rules of
Civil Procedure; and

(@)  whether any further consideration of settlemeatpisropriate.

12.8 Final pretrial order.

The Court will enter a final pretrial order.

12.9 Motions in limine.

Briefs regarding motions in limine are not reqdirethe grounds for the motion are
evidence from the motion itself. Opening and resedoriefs may not exceed 3,750 words.
Reply briefs will only be permitted in exceptiorm@icumstances with the Court’s permission or
at the request of the Court. The Court may ekeetithhold its ruling on a motion in limine until
trial, and any ruling the Court may elect to makeaamotion in limine prior to trial is subject to

modification during the course of the trial.
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12.10 Jury instructions.

(@  Timing.

When filing proposed jury instructions, a party Inalso e-mail a copy of the proposed
jury instructions in Microsoft Word format to thedicial assistant of the presiding Business
Court judge.

(b) Issues.

In addition to the form as provided below, the jurstructions must state the proposed
issues to be submitted to the jury.
(c)  Form.

(2) Every instruction should cite to relevant auityo including but not
limited to the North Carolina Pattern Jury Instroes.

(2) Each party should file two different copiestsfproposed instructions:
one copy with the citations to authority, and oapywithout those citations.

(3) Proposed instructions should contain an intex lists the instruction
number and title for each proposed instruction.

(4) Each proposed instruction should be on its eeparate page, should be
printed at the top of the page, and should redevewn number. The proposed
instructions should be consecutively numbered.

(5) If the parties propose a pattern jury instiuctivithout modification to
that instruction, then the parties may simply rédethe instruction number. If the parties
propose a pattern instruction with any modificatithen the parties should clearly

identify that modification.
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(d) The parties may further propose that the Cpravide the jury preliminary
instructions prior to the presentation of the emxke In that event, the parties must provide the
proposed form of any such preliminary instructiansl the parties’ proposal as to the time at

which such preliminary instructions will be presssht

12.11 Proposed findings of fact and conclusionswf

The Court may require each party in a non-jury erati file proposed findings of fact

and conclusions of law.

12.12 Trial briefs.

A party may, but is not required to, submit a thakf. A trial brief may address
contested issues of law and anticipated evidenisates (other than those raised in a motion in
limine). The trial brief need not contain a contpleecitation of the facts of the case. A party
may not file a brief in response to another partyad brief, unless the Court requests a response.
Unless otherwise ordered by the Court, a trialfbsi@ot subject to the word limitations for

briefs under Rule 7.

12.13 Stipulated facts.

If the parties intend to file a joint statementaoly stipulated facts other than any
stipulated facts listed in the proposed pretrideoy then the parties must file the statement
before the trial begins. The statement should elgdain when and how the parties propose that
the stipulations be presented to the jury. Ifgheies cannot agree on when and how the
stipulated facts should be presented to the jlign the Court will decide this issue before jury

selection.
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RULE 13: REVIEW OF ADMINISTRATIVE ACTIONS

13.1 _Generally.
This rule applies to the Court’s review of a fiaglency decision, including cases brought
under N.C. Gen. Stat. § 105-241.16 (“administraippeals”). This rule does not apply to civil

actions brought pursuant to N.C. Gen. Stat. § MIb¥7.

13.2 Case management.

Unless the Court orders otherwise, Rules 9 andolrdotl apply to administrative appeals.

13.3 The record in administrative appeals.

Within fifteen days of the date of the letter froine Office of Administrative Hearings
submitting the official record in an administrati&ppeal to the Wake County Clerk of Superior
Court, the parties must meet and confer regardiggiather actions that may be required to
prepare the appropriate record for use in the BgsiiCourt proceeding. Within twenty days of
the parties’ conference discussed in the prioreseat, the parties must either (a) file a
stipulation that they agree to the contents ofédoerd, (b) jointly submit a final record that, as
appropriate, modifies the record submitted by tiffec®of Administrative Hearings. If the
parties cannot agree on a final record, the pamigst notify the Court of the disagreement and

seek the Court’s assistance in resolving the desagent.

13.4 Briefs.

The petitioner in an administrative appeal mustité brief no later than thirty days after
the date that the parties file a stipulation thattare in agreement as to the contents of the
record or the date the final record is submittethéoCourt under Rule 13.3. The respondent
may file its brief no later than thirty days aftae petitioner files its brief. The petitioner may
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file a reply brief no later than ten days after tespondent files its brief. All briefs must compl

with the formatting and length requirements of Rle

13.5 _Hearings.

The Court, in its discretion, may conduct a headngan administrative appeal after

briefing is completed.
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RULE 14: APPEALS

14.1 How an appeal is taken.

An appeal from an order or judgment of this Cositiaken by filing a written notice of
appeal with the Clerk of Superior Court in the dyusf venue. The notice of appeal must be
filed within the time, in the manner, and with #féect provided by the controlling statutes and
the Rules of Appellate Procedure. The parties lshoomptly file a copy of the notice of appeal

with the Court.

14.2 Orders and opinions issued by the Appellatésigin.

If an appellate court issues an order or opinioa @ase that is simultaneously proceeding
(in whole or in part) in the Court, then the patége encouraged to submit a copy of the order or
opinion to the Court by e-mailing it to the lawréldor the presiding Business Court judge.

The parties are also encouraged to notify the lavkdor the presiding Business Court
judge if the appellate process for an action hashed its conclusion. This notification allows

the Court to close cases that are no longer béiggtéed.

14.3 Procedures on remand.

If an appellate court orders that a case on aggeetmanded to the Court for further
proceedings, then—unless the Court instructs otkerwthe parties must confer within fifteen
days of the issuance of the mandate pursuant tel&pe Rule 32 about the case-management
issues that apply to the remand proceedings. @Hep must submit a report to the Court within

ten days of the meeting that proposes a case-manesstructure for the remand proceedings.
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RULE 15: RECEIVERS

15.1 _Applicability.

(a) This rule governs practice and proceduredeiv@rship matters before the Court.
(b) The term “receivership estate,” as used i@ thie, refers to the entity, person, or

property subject to the receivership.

15.2 Selection of receiver.

On motion or on its own initiative, and for goaaluse shown, the Court may appoint a
receiver as provided by law.

(@)  Qualifications.

A receiver must have sufficient competence, qualifons, impartiality, and experience
to administer the receivership estate and otherpestorm the duties of the receiver.

(b) Motion to appoint receiver.

When a party moves the Court to appoint a recetherparty should propose candidates
to serve as receiver. The motion should explaah eandidate’s qualifications. The motion
should also disclose how the receiver will be paidluding the proposed funding source. Non-
movants may respond to the motion within twentysdafythe motion’s filing. A proposed order
describing the proposed receiver’s duties, poveensipensation, and any other issues relevant to
the proposed receivership must be filed with théionao appoint a receiver. If no other party
timely responds to the motion to appoint a receitrex Court may appoint one of the proposed
receivers or, in its discretion, a different reegivThe Court may also propose or require a

different fee arrangement for the receiver.
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(c) Ex parte appointment of receiver.

The Court will not appoint a receiver on an ex @dasis unless the movant shows that a
receiver is needed to avoid irreparable harm. c&ixer appointed on an ex parte basis will be a
temporary receiver pending further order of the €ou

(d) Sua sponte appointment of receiver.

If the Court appoints a receiver on its own initiat then any party may file an objection
to the selected receiver and propose an alternagoggver within ten days after entry of the
order appointing the receiver. The objection sttaalntain the information about the alternative
proposed receiver that is listed in Rule 15.2(b).

(e) Duties, powers, compensation, and other issues.

When appointing a receiver, the Court will enteoater that outlines the receiver’s
duties, powers, compensation, and any other iggl®gant to the proposed receivership.
Appendix 2 to these rules contains a non-exclulst@f provisions that might be appropriate

for a receivership order.

15.3 Removal.

The Court may remove any receiver for good cause/sh
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RULE 16: REFEREES

16.1 Appointment and removal.

At the Case Management Meeting, the parties mgstids the potential benefit of a
referee and summarize their views in the case neanegt report. In addition to that discussion
and report, any party may file a motion for the@ppment of a referee pursuant to these Rules
and to Rule 53 of the Rules of Civil Procedure.e fimtion should comply with Rule 53 and
also contain the following:

(@) the scope of the referee’s authority and tasks;

(b) the grounds for reference under Rule 53(a), inalgdif any party has not joined

in or consented to the motion, a statement of ifoeimstances that warrant
compulsory reference pursuant to Rule 53(a)(2);

(c) the names and qualifications of any candidatesthi@ga€Court should consider as a

referee, as well as a statement as to whetheratttiepconsent to each candidate;

(d) the referee’s proposed compensation and the sofitbe compensation;

(e) any requests for special powers to be provided uRdé 53(e); and

) if any party has not joined in or consented torttaion, then a certification that

counsel for the moving party has consulted withnsali for all non-moving
parties and a statement of the position of anymoring parties.

The Court may appoint a referee on its own mot®pravided in Rule 53(a)(2). In
appropriate cases where reference is not compuylgwyCourt may recommend to the parties

the use of a referee if the referee would aid jadlieconomy.
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16.2 Discovery referees.

Counsel are encouraged to give special considertdithe appointment of discovery
referees, particularly in cases expected to invtauge amounts of electronically stored
information, or where there may be differing vienggarding the use of key word searches,
utilization of predictive coding, or the shifting sharing of costs associated with large-scale or
costly discovery. The parties are encouraged tordéative and flexible in utilizing discovery

referees to avoid unnecessary cost and motionipeamtfore the Court.

16.3 Scope of referee’s duties.

When appointing a referee, the Court will entepedter that outlines the referee’s duties,
powers, compensation, and any other relevant igglegnt to the proposed work of the
referee. Appendix 3 to these rules contains aenatusive list of terms that might be

appropriate for an order that appoints a referee.

16.4 Agreement to submit to referee’s final decisio

When a referee issues a final report, the partegagree to forgo judicial review of that
report. This type of agreement must be embodiedstipulation filed with the Court that (1)
specifies the case, proceeding, claim, or issuetsubmitted to the referee for final decision; (2)
states that the parties to the stipulation waieeritpht to seek further judicial review of the
referee’s decision; and (3) recites that each geasyconsulted with counsel and agreed to the
submission of the case, proceeding, claim, or igsulke referee for a final decision that will not

be reviewable. For the stipulation to take efféwt, Court must approve the stipulation.
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APPENDIX 1:

[To be drafted]
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STATE OF NORTH CAROLINA IN THE GENERAL COURT OF JUSTICE
SUPERIOR COURT DIVISION
COUNTY OF CIVIL ACTION NO.:
JOHN DOE,
Plaintiff,
V. APPENDIX 2: TEMPLATE

CASE MANAGEMENT REPORT

ABC CORPORATION,

Defendant.

The undersigned counsel of record began the Casadément Meeting on [INSERT

DATE] and submit this report on [INSERT DATE] agjuired by Business Court Rule 9.

1. Summary of the case.

Each party (or group of parties represented by comoounsel) should summarize the
dispute from its (or their) perspective. No sunyriay any party or group of parties may exceed

250 words. The parties may also agree on a jamingary not to exceed 500 words.

2. [nitial motions.

This section of the report should list whether payty or parties plan to file a motion for
emergency relief, a motion to dismiss, or any odaety-stage motion. The party that plans to
file the motion may provide a short explanatiorite basis for the motion. That party should
also list the projected date on which the motiothlvé filed. The report should reference any

proposed modification of the time requirements oraMimits for briefing.
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3. Discovery.

This section should summarize the parties’ agree@araaor competing proposals for

discovery. The section should cover at leastdheviing topics:

. a proposed discovery schedule;

. an ESI protocol;

. limits on written discovery and depositions;

. any agreements related to privilege logs;

. any agreement about the effects of the inadvewaiver of attorney-client

privilege or attorney work-product; and

. expert discovery.

One or more parties may also ask the Court ingpernt to postpone creating a discovery
schedule until after the Court decides any initwaktions, including but not limited to motions to
dismiss.

This section should also state whether the panags completed their full discussion of
discovery management or whether they have schedwdedond discovery-management
meeting. If the parties have scheduled a secoraimge then the report must indicate which
topics remain for discussion at the second meetintjidentify the time by which a further report

must be filed with the Court.

4, Confidentiality.

The report should indicate which parties, if amgti@pate the need for a protective order.
If the parties agree that a protective order shbeléntered but do not agree on the terms of that
order, the report should explain the nature ofdisagreement and any specific language in

dispute.
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5. Mediation.

The report must explain whether the parties agresatly mediation and any agreements
reached to facility an early mediation. If thetpes do not agree to early mediation, then the
report must confirm that counsel have discussel thigir client(s) the cost of litigation and the
potential cost savings that may be realized byaaly enediation.

In any event, the report must include a deadlimerfediation (or competing proposals)
and the name of the agreed-upon mediator. If énBgs do not agree on a mediator, then the

report should list each party’s choice of mediator.

6. Special circumstances.

(a) Class allegations.

If the complaint includes class action allegatidhen the report should summarize the
parties’ agreement and/or competing proposalgi®timing, nature, and extent of class
certification discovery, how and/or whether clasd anerits discovery should be bifurcated or
sequenced, and a proposed deadline for the pfshtib move for class certification.  In the
event that there are multiple related class actithesparties must report their views on special
efforts that should be undertaken and the timeléang so, such as, for example, the
appointment of lead counsel, consolidation, or do@tion with proceedings in other
jurisdictions.

(b) Derivative claims.

If the complaint includes derivative claims, thée teport should summarize the parties’
positions on whether proper demand was made. 8gatrshould also describe any agreement
and/or competing proposals on any special commititesstigation, any stay of proceedings, or

other issues regarding the derivative claims.
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(c) Related Proceedings.

If there are multiple related proceedings, thenpiduies must state their views on what
efforts, including but not limited to consolidation shared discovery, should be undertaken.
7. Referees.

The report should identify any matter(s) that migé appropriate for reference to a
referee. The parties are specifically encouragetink creatively about how the use of a
referee might expedite the resolution of the case.

8. Potential Cost and Time Requirements of Litmati

Counsel should certify that they has conferredhwieir respective clients and have
given their clients a good faith estimate of théeptial cost and time requirements of the

litigation.

9. Other matters.

The report should identify and discuss any otheterasignificant to case management.

[INSERT DATE AND SIGNATURE BLOCKS]
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APPENDIX 3: POTENTIAL TERMS OF RECEIVERSHIP ORDER

This appendix contains potential terms for an otoheler Business Court Rule 15.2(e).

1. Duties.

(a) Acceptance of receivership.

The Court’s order may identify a deadline for thepgwmsed receiver to file an acceptance
of receivership and give notice of the receivedsadif required under North Carolina law or by
order of the Court. The order may require thatateeptance be served on all counsel and
certify that the receiver will:

(1) act in conformity with North Carolina law andgles and orders of this

Court;

(2) avoid conflicts of interest;

(3) not directly or indirectly pay or accept angthof value from the
receivership estate that has not been disclosedpmdved by the Court;

(4) not directly or indirectly purchase, acquire ascept any interest in the
property of the receivership estate without fuialbsure and approval by the Court; and

(5) otherwise act in the best interests of thatest

(b) Notice of appointment.

The Court’s order may direct a deadline for thenesr to provide notice of entry of the
order of appointment to any known creditor of teeeivership estate and any other person or

entity having a known or recorded interest in &khoy part of the receivership estate.
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(c) Inventory.

The Court’s order may set a deadline for the rexrdiv file with the Court an itemized
and complete inventory of all property of the rgeeship estate, the property’s nature and
possible value as nearly can be ascertained, andaunt of all known debts due from or to the
receivership estate.

(d) Initial written plan.

The Court’s order may set a deadline for the remew file an initial written plan for the
receivership estate. The order may require the foladentify:

1) the circumstances leading to the institutibthe receivership estate;

(2) whether the goal of the receivership is tespree and operate any
business within the estate, to liquidate the estateake other action;

(3) the anticipated costs likely to be incurredha administration of the
estate;

(4) the anticipated duration of the receivershsifate;

(5) if an active business is to be operated, thmber of employees and
estimated costs needed to do so;

(6) if property is to be liquidated, the estimatiade by which any appraisal
and sale by the receiver will occur, and whethpulalic or private sale is contemplated:;
and

(7) any pending or anticipated litigation or legabceedings that may impact

the receivership estate.

(e) Updated plans.
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The Court’s order may require the receiver todiglated plans on a periodic basis, such
as every ninety days. The order may require thel e@pdated plan summarize the actions taken
to date measured against the previous plan, ligtipated actions, and update prior estimates of
costs, expenses, and the timetable needed to cemibéereceivership.

) Periodic reports.

The Court’s order may require the receiver togigiodic reports, such as every thirty
days, that itemize all receipts, disbursements,distdibutions of money and property of the
receivership estate.

(9) Liguidation and notice.

The Court’s order may provide terms relating tolitpeidation of the receivership
estate—including terms that require the receivaffiard reasonable opportunity for creditors to
present and prove their claims pursuant to N.C.. Gaat. § 1-507.6. The order may also require
the receiver, upon notice to all parties, to regtles the Court fix a date by which creditors
must file a written proof of claim, and to propdseghe Court a schedule and method for notice
to creditors.

(h) Report of claims.

The Court’s order may provide a deadline for treeneer to file a report as to claims
made pursuant to N.C. Gen. Stat. § 1-507.7, witics= on all parties and on all persons or
entities who submitted a proof of claim. The C@uorder may set out guidelines for the report,
such as requiring recommendations on the treatoferidims (i.e., whether they should be
allowed or denied (in whole or in part) and theopty of such claims), and setting a deadline for

objections to the report.

(i) Final report.
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The Court’s order may require the receiver, betbeereceiver’s discharge, to file a final

written report and final accounting of the admirasibn of the receivership estate.

2. Powers.
The Court may issue an order that sets for theeppwf the receiver, in addition to the
powers and authorities available to a receiver ustiutory and/or common law. The powers

stated in the order may include the power:

to take immediate possession of the receiverstsptasincluding any books and
records related thereto;
. to dispose of all or any part of the assets of#laeivership estate wherever

located, at a public or private sale, if authoribgdhe Court;

. to sue for and collect all debts, demands, and refnthe receivership estate;
. to compromise or settle claims against the recehiprestate;
. to enter into such contracts as are necessariidananagement, security,

insuring, and/or liquidation of the receivershipeds;

. to employ, discharge, and fix the compensation@mdlitions for such agents,
contractors and employees as are necessary totassieceiver in managing,
securing and liquidating the receivership estaie]

. to take actions that reasonably necessary to asli@improtect and/or liquidate

the receivership estate.

63



BUSINESS COURT RULES: DRAFT REVISIONS
FEBRUARY 5, 2016 DRAFT

3. Compensation and expenses.

(a) Timing of compensation application.

The Court’s order may require a receiver that sésts to file an application with the
Court and serve a copy upon all parties and atlitoes of the receivership estate. The
application may be made on an interim or final asid must advise the parties and creditors of
the receivership estate that any objection to gpdiGation must be filed within seven days after
service of the notice.

(b) Substance of application.

The Court’s order may require that a receiver’sliappon for fees include a description
in reasonable detail of the services rendered, ¢éxpended, and expenses incurred; the amount
of compensation and expenses requested; the ambany compensation and expenses
previously paid to the receiver; and the amourgrgf compensation and expenses that the
receiver has or will be paid by any source othanttihe receivership estate; a disclosure of
whether the compensation would be divided or shaiddanyone other than the receiver.

(c) Notice of hearing on application.

The Court’s order may require the receiver to galif creditors of the receivership
estate of the date, time, and location of any hgahat the Court sets on the receiver’s fee

application.
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APPENDIX 4: POTENTIAL TERMS OF ORDER APPOINTING REREE

This appendix contains potential terms for an otoheler Business Court Rule 16.3.

1. Transcription

The Court may order that, when a referee receive®ss testimony:
. the testimony be transcribed by a court reportdrféed in the action pursuant to

Rule 53()(3) of the Rules of Civil Procedure;

. any request to transcribe a proceeding be madasit fourteen days before the
proceeding;
. if the referee or the Court requires transcriptitwen all parties to the proceedings

share equally in the transcription costs; and
. if a request for transcription is not joined inddyof the parties to a case, then
only those parties that request transcription bellresponsible for transcription

costs.

2. Reports and exceptions

(a) Final written report.

The Court may order the referee to issue a findtew report as described in Rule 53.

(b) Draft report.

The Court may require the referee to provide thiéigsawith a report in draft form. The
Court may allow parties may submit exceptions eodhaft report to the referee within a
particular deadline and to allow responses to Xee@ions within a deadline.

(©) Exceptions to final report.

The Court may require that exceptions to a finpbrebe heard exclusively by the Court.

65



BUSINESS COURT RULES: DRAFT REVISIONS
FEBRUARY 5, 2016 DRAFT

The Court may set a deadline for exceptions td fieygorts.

3. Compensation.

The Court may specify the terms of a referee’s camsption. The Court may require
that applications for advancements made pursuaRule 53(d) be made by the referee in
writing and served on all parties. The Court migp aet a deadline for any objections to the

requested advancement.
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APPENDIX 5:

[To be drafted]
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